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MEMORANDUM OPI NI ON OF THE COURT

NYGAARD, Circuit Judge.

Def endant / Appel | ant Delroy Francis appeals his judgnent and
conviction for possession of a firearmwth an obliterated
serial nunmber in violation of 18 U.S.C. § 922(k) and for
possession of an unlicensed firearin in violation of 14 V.1.C 8§
2253. Francis was convicted after a trial by jury on the
char ges.

Francis raises two main issues on appeal: (1) the
prosecutor inproperly conmented during closing argunment on
Francis's silence at the tinme of his arrest in violation of
Francis's Fifth Arendnent right; and (2) the governnent failed

to sustain its burden of proof as to the |ocal count because the



governnment did not present any evidence concerning |licensing of
the firearmin St. Croix. W review the prosecutor's conments

for harmess error. See United States v. Young, 470 U.S. 1, 13

(1985). We may affirmthe verdict if, viewing the evidence
in a light nost favorable to the Governnment, a reasonable
juror could conclude that Francis commtted the charged

offense. See G aser v. United States, 315 U.S. 60 (1942).

W will affirm

Di scussi on
Because the parties are famliar with the facts and we do
not write for publication, we will only discuss those facts
necessary to our determ nation. W conclude first that the
prosecutor's conments were cured by the District Court's
[imting instruction. Francis argues that the prosecutor's
cl osing comments concerning Francis's silence constitute
reversible error. Here, however, the trial court gave a
curative instruction.

During his closing argunent, the prosecutor stated:

There's been no evidence presented that[Francis] |eft
[the gun] on the ground, that perhaps he wal ked to one
of the doors, since that is a residential

nei ghbor hood, there are a ot of hones in the Smth
Bay area, to tell soneone that there was a gun in the
bushes, so that they should be careful, perhaps they
shoul d call the police; no evidence about that.

And even when the police arrived, if he had just



found it, you would think that he would have

i medi ately wal ked up to the police officer and
said, "Officer, |I found a gun in the bushes and I
want to turn it over to you. | was planning on con ng
to the police station"; no evidence of that nature.

Jt. App. at 157A

After the prosecutor's closing argunent, the defense noved
for a mstrial. See id. at 162A. The trial court denied the
defense notion but asked if the defense wanted a limting
instruction. At that point, the defense requested a curative
i nstruction to disabuse the jury of any "Inference which nay be

in their heads, that... [Francis] was responsible to make...

statenents to the police .

THE COURT: Do you want nme to give any additional
i nstructions, other than the standard one, on the
defendant’'s right not to testify?

M5. WALCOTT: | would ask for the -instruction in the
alternative, that advises the jury that a defendant
does not have to take the stand. Because | think that
what this, what the argunent creates is sone inference
which may be in their heads, that perhaps he was
responsi ble to make these statenents to the police at
the time the police ....

Id. at 169A.
The court agreed with the defense request and indicated
that a curative instruction would be included:

THE COURT: Al right. 1'Il include that, sonething
along those lines, in the instruction on how to handl e
hi s adm ssion; just basically to say sonmething that he
did, while he didn't have to say anything his Fifth
Amendrent protection, and he chose to make a
statenent, and you can consi der what he said.



The court crafted a curative instruction and read it to
defense counsel to determne if it was appropriate. It said,

THE COURT: |'mgoing to put as an introductory
par agraph to what was page 32 the follow ng, which
think represents what we di scussed at side-bar:

"You should not infer that the defendant had any
obligation to say anything to the police at the
basketbal |l hoop in Smith Bay. | instruct you that he
had no such obligation. You have heard evidence,
however, that M. Francis did say sonething, and you
may consider that testinony as foll ows:

- and then give the instruction on it. Al right?
M5. WALCOITT: Yes.
Id. at 191A
The trial court instructed the jury that the Govenment
al ways has the burden of proof and the Francis had no obligation
to testify or present evidence. See id. at 200A-01A
Specifically, the trial court instructed:
THE COURT: You may not attach any significance to the
fact that M. Francis did not testify in this case.
No inference of any kind may be drawn by you because
he did not take the witness stand. You may not
consider this against the defendant in any way as you
deliberate in the jury room... As stated before, the
| awf ul [sic] never inposes on the defendant in a
crimnal case the burden of calling any wi tnesses or
produci ng any evi dence.
Id. at 200A. It was in this context that the trial court read
the curative instruction. W conclude that the curative

instruction cured any error commtted by the prosecutor.



This case is simlar to those in which the prosecutor's
closing inperm ssibly uses a defendant's post arrest silence to

i npeach a subsequent explanation. See, e.qg., Doyle v. Onhio, 426

U S 610 (1976); United States v. Balter, 91 F.3d 427, 439 (3d

Cir. 1996). Francis has argued that the prosecutor violated his
rights by the comments. This argunment ignores the effect of the

trial court's curative instruction. Indeed, in United States v.

Balter, 91 F.3d at 439, we noted that there was no Doyl e
violation "where the trial court gives a curative instruction
informng the jury that the defendant's post arrest silence is
not evi dence and cannot be used to infer guilt."

The trial court instructed the jury that Francis had no
obligation to testify or present evidence and that no inferences
may be drawn from Francis's silence. Gven these instructions,
and its curative instruction, the trial court avoided a Doyl e
vi ol ati on.

We al so conclude that the prosecutor's comments were
harm ess beyond a reasonabl e doubt in view of the overwhel m ng
evi dence against Francis. See id. at 440. W have "recogni zed
that Doyl e violations are harm ess beyond a reasonabl e doubt
where the evidence agai nst the defendant is 'overwhel mng.'” |d.

(citing United States v.Dunbar, 767 F.2d 72, 76 (3d Gr. 1985)).

In Balter, the trial court gave a limting instruction intended



to cure the prosecutor's comments. Wthout ruling on the
adequacy of the trial court's limting instruction, we noted
that the prosecutor's error "was harmn ess beyond a reasonabl e
doubt in Iight of the overwhel m ng evidence admtted agai nst
[the defendant] at trial." Id.

Upon cl ose consideration, the evidence against Francis is
overwhel m ng. Francis's brief recognized this as it makes a
significant adm ssion - "the evidence agai nst appel | ant was
not weak." Appellant's brief at 12. |ndeed, Francis nade
adm ssions that incul pated hinsel f. For exanple, he stated that
he found the gun in the bushes and put it in his car and
admtted that he had no license for the gun. These adm ssions
were corroborated by the police recovery of a .22 caliber rifle
fromFrancis's car; the Bureau of Al cohol, Tobacco and Firearns
determ nation that the recovered weapon was a .22 caliber rifle
with an obliterated serial nunber; and testinony that Francis
did not possess a license in the St. Thomas/St. John District.

Clearly, in light of the overwhel m ng evidence agai nst
Francis, the error commtted by the prosecutor during his
cl osing was harml ess beyond a reasonabl e doubt. For this reason

too his conviction will be affirned.

In addition, Virgin Islands | aw does not explicitly require

that the governnent prove the firearmwas not licensed in al



three U S. Virgin Island Districts. Here the governnment offered
adequat e proof that the firearmwas not registered in either St
Thomas (where Francis resides and was arrested) or St. John via
the testinmony of O ficer Athenia Brown, who conducted a firearns
search of the nane Delroy Francis, and Francis's own adm ssion
that the firearmwas not licensed in St. Thomas. The type of
proof argued by Francis is akin to proving that a defendant in
the continental United States was not licensed in any of the
fifty states. This burden is simlar to requiring the
government to negate every statutory exception to the firearm
license requirenent, a burden the prosecutor need not bear. See

United States v. McKie, 112 F.3d 626, 631 (3d Cir. 1997).

Francis argues that there was insufficient evidence from
which a jury could find himguilty on Count Il and seeks a
judgnent of acquittal on that count. However, when the evidence
is viewed in a light nost favorable to the Governnent, it is
clear that there was sufficient evidence fromwhich a jury could
find beyond a reasonabl e doubt that Francis was guilty of
possessing a firearmw thout a |icense.

We have held that:

[ Aln appell ate court must sustain the verdict of a

jury if there is substantial evidence, viewed in a

light nost favorable to the Governnent, to uphold the

jury's decision. In determ ning whether evidence is

sufficient, we will not weigh evidence or determn ne

the credibility of witnesses. Appellate reversal on

t he grounds of insufficient evidence should be
confined to cases where the failure of the prosecution



is clear. The evidence need not be inconsistent with
every concl usion save guilt, so long as it establishes
a case fromwhich a jury could find the defendant

gui lty beyond a reasonabl e doubt.

United States v. Cardona-Usqui ano, 25 F.3d 1194, 1201 (3d Gr.

1994). In light of that standard, we have recognized that "a
def endant chal | engi ng sufficiency of the evidence bears a heavy
burden.” 1d. Because Francis has failed to neet that burden, the
jury's verdict will be affirned.

| ndeed, the evidence against Francis is overwhel ning.
Francis made several significant adm ssions, each of which
support his conviction on Count Il. First, Francis adnmtted
that he found the firearmin question. See Jt. App. at 59A
Second, he admitted that the car in which the weapon was found
was his car. See id. Third, he admtted that he had no |icense
to possess the firearm See id. Wile those adm ssions
provi ded significant evidence that Francis violated 14 V.1.C. 8
2253, they do not stand al one. Corroborative evidence supports
Francis's adm ssions and his conviction on Count 1|1

| ndeed, the police recovered a firearmfrom Francis's car.
See id. at 59A. Additionally, the testinony of O ficer Brown
that Francis had no license to possess a firearmin the St.
Thomas/ St.  John District, at least in part, corroborated
Francis's adm ssion that he had no firearmlicense. See id. at
50A. Certainly, the jury could view Athenia Brown's testinony

as adequat e corroboration fromwhich they could infer that



Franci s's adm ssion concerning his lack of a firearmlicense was
accurate not only as to the St. Thomas and St. John district,
but also to St. Croix. Gven that the governnment is entitled to
all such favorable inferences fromthe evidence presented and
given the statenents of Francis and the corroborating evidence
presented, there was sufficient evidence fromwhich a jury could
find Francis guilty as to Count 11.
Concl usi on

In sumwe conclude that the prosecutor's remarks during
cl osing argunent did not violate Francis's Fifth Amendnent right
agai nst self-incrimnation. The prosecutor commented on
statenments Francis could have said, but did not say, at the tine
the gun was found. G ven the curative instruction of the tria
court in response to the prosecutor's closing corments, as wel |
as the overwhel mi ng evi dence supporting conviction, we find no
reason why Francis's conviction should not be affirned.
Addi tionally, given the overwhel m ng wei ght of the evidence, and
all the favorable inferences therefromto which the governnent
is entitled concerning Francis's possession of a firearmin
violation of Title 14 V.I.C. 8§ 2253, the trial court conviction

is affirned.
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JUDGMVENT

This cause cane to be heard on the record fromthe
United States District Court for the Virgin Islands and was

argued by counsel on April 12, 1999.

On consi derati on whereof, it is now ordered and
adj udged by this court that the judgment of the district

court entered June 5, 1998, be and the sane is hereby

AFFI RVED.
ATTEST:
/'s/ P. Dougl as Sisk
Clerk
Dat e: JUN 21, 1999
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